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On August 21, 2003, the Federal Conmuni cat i ons
Conmi ssion (“FCC") released its Triennial Review Order.H
Through its TRO, the FCC established new rules governing the
obligations of incunbent |ocal exchange carriers (“ILECS”) to
make el ements of their network avail able on an unbundl ed basis to
conmpetitive |ocal exchange carriers (“CLECs”) and, anong other
things, delegated to state comm ssions the task of undertaking
pr oceedi ngs to determne the unbundl i ng obl i gati ons of

| LECs concer ni ng certain net wor k el ement s in specific

'I'n Re Review of the Section 251 Unbundling Cbligations of
| ncunbent Local Exchange Carriers, | mpl enentati on  of t he
Local Conpetition Provisions of the Teleconmunications Act of
1996, and Deploynent of Wreline Services Ofering Advanced
Tel ecommuni cations Capability; CC Docket Nos. 01-338, 96-98, and
98-147; Report and Order and Order on Remand and Further Notice
of Proposed Rul emaki ng; FCC No. 03-36; Adopted February 20, 2003;
Rel eased August 21, 2003 (“Triennial Review Order” or “TRO).



geographic rmarkets, pursuant to section 251(d)(2) of the
Tel ecommuni cations Act of 1996 (the “Act”).EI

The FCC instructed state conmm ssions to conduct and
compl ete “granular” proceedings within the franework of the TRO
First, state commissions are given ninety (90) days from the
effective date of the orderBto rebut the FOC s “national findi ng”
of no inmpairnent for switching for |large business custoners
(al so knowmn as enterprise custoners), served by high-capacity
| oops, such as DS-1s ("90-day RevieV\I’).EI Second, state
commi ssions are given nine (9) nonths from the effective date of
the order to determ ne whether or not econom c and operational
i mpai r nent exi sts in particul ar geogr aphi c mar ket s for
mass- mar ket custonmers (referring to residential and very small
busi ness custoners) wunder the new FCC test for “inpairnment”
(“9-nonth RevieW’).EI

This proceeding is being initiated to inplenent the
FCC s  Triennial Review Order in the State of Hawai i

(the “State”). W initiate our investigation in this docket,

The Act, Public Law No. 104-104, amended the Conmuni cati ons
Act of 1934, Title 47 of the United States Code (“US.C7").
Section references in this docket are, thus, to those in
47 U. S.C., as anmended by the Act.

*The  Triennial Review O der was published in the
Federal Regi ster on Septenber 2, 2003. Applying the normal reply
comment period, thirty (30) days from publication, the effective
date of the order is October 2, 2003.

‘Wth an effective date of OCctober 2, 2003, the 90-day
ti meframe expires on or about Tuesday, Decenber 30, 2003.

*‘Wth an effective date of Cctober 2, 2003, the 9-nonth
timeframe expires on Friday, July 2, 2004.



sua sponte, in accordance with the federal requirenments of the
TRO and the Act, and pursuant to our general investigative
powers set forth in Hawaii Revised Statutes (“HRS') § 269-7 and
Hawai i Administrative Rules (“HAR') § 6-61-71

.

To fulfill the purposes of docket, the conmm ssion
acknow edges that it nust solicit the participation of the
State’s sole ILEC, VERIZON HAWAII [INC (“Verizon Hawaii”); the
various CLECs that operate in the State; the DEPARTMENT OF
COMVERCE AND CONSUMER AFFAIRS, DIVISION OF CONSUMER ADVOCACY
(“ Consuner Advocate”)a and ot her interested stakehol ders.
W note that many of the above-nentioned entities and
organi zations are parties to the comm ssion’s on-goi ng proceedi ng
in Docket No. 7702. Accordingly, and due to the short tinefranes
set forth in the TRO for the comm ssion to conplete its reviews,
we find it reasonable at this time to nmake the parties of

Docket No. 7702, parties to the proceedings in this docket . O

*Pursuant to HAR § 6-61-62, the Consuner Advocate is an
ex officio party to every proceedi ng before the conm ssion.

‘Docket No. 7702 is a conmssion initiated proceeding
investigating the comrmunications infrastructure of the State.
Through Docket No. 7702, the comm ssion addressed, resolved, and
facilitated the inplenentation of nmany issues and concerns
involving the telecommunications industry including, but not
limted to, the devel opment and adoption of Title 6, Chapter 80,
HAR, the comm ssion’s rules on Conpetition in Tel ecommunications
Services; conpliance with the Act and Act 225, Session Laws of
Hawai i 1995; and the establishnment of rates for unbundl ed network
el ements (“UNES”). In light of the extensive work and reviews
acconplished in Docket No. 7702, we believe that the parties of
Docket No. 7702 will be able to assist and contribute in the
devel opnment of a sound record in this docket.



The record of Docket No. 7702 indicates that the
current parties to the docket are:

(a) The Consuner Advocat e;

(b) AT&T COMMUNI CATI ONS OF HAWAI I, INC. (“AT&T");

(c) PACIFIC LIGHTNET, INC. (“PLN");

(d) SPRINT COVMUNI CATI ONS COVPANY, L. P.
(“Sprint”);
(e) TIME WARNER TELECOM OF HAWAII, L.P., dba

OCEANI C COVMUNI CATI ONS (“Cceanic”);

(f) UNTED STATES DEPARTMENT OF DEFENSE AND ALL
OTHER FEDERAL EXECUTI VE AGENCI ES (“DOD’); and

(g) Verizon Hawaii .

The commission wll expect all parties to this
proceeding to fully participate in the developnent of the
procedures and issues necessary to conduct the reviews under the
federal guidelines of the TRO and consistent with all State |aws
and comm ssion rules and regul ations. If determ ned necessary,
the parties to this proceeding will also be expected to actively
participate in all elenents of contested case proceedings in this
docket . The conmssion is aware that simlar proceedings are
being conducted in other states and territories wunder the
regulatory jurisdiction of the FCC, and we recognize that sone
menbers of the newy naned parties to this proceeding, i.e., the
current Docket No. 7702 parties (referred to in this order as the
“Initial TRO Parties”) my not have the necessary tinme and
resources to fully participate as a party in this docket.
Accordingly, within twenty (20) days of the date of this order,

the Initial TRO Parties nmust either: (1) file a letter notifying



the commssion of its duly authorized representative(s) for the
proceedings in this docket in accordance with HAR §8 6-61-12, or
(2) submt a witten request for comm ssion approval to wthdraw
fromthe proceedings in this docket.

Additionally, any interested individual, entity, or
community or business organization is invited to file a notion to
intervene or participate without intervention in this docket in
compliance wth our rules set forth in HAR Chapter 6-61,
Subchapter 4. W do this to encourage public input and to
ensure, as much as possible, a conprehensive examnation of

i ssues involved in the inplenentation of the TRO

L.

The conmission will, on its own initiative, conduct the
reviews in this docket, in light of the Triennial Review Oder,
concurrently in tw distinct and separate parts in accordance
with HAR 8§ 6-61-39. Part | of this proceeding will delve into
the issues and concerns surrounding the 90-day Review, while the
conm ssion’s 9-nmonth Review will be conducted in Part Il of this

pr oceedi ng.

‘W will make every effort to notify all interested
individuals of the initiation of this docket. To this end, we
expect to, anong other things, place this order on our Internet
website, at http://ww.state. hi.us/budget/puc/puc.htm and nail
this order to every telecommunications provider who is duly
aut horized to operate in our State.




A

Part |: 90-day Review

Wth regards to Part | of this proceeding, the FCC nade
“a national finding that conpetitors are not inpaired wthout
unbundl ed access to incunbent LEC local circuit swtching when
serving DS[-]1 enterprise custoners.”® The FCC clarified that
such a finding neans “denial of access to unbundled swtching
would not inpair a conpetitor’s ability to serve the enterprise
markets, including all custoners which are served by the
conpetitor over | oops  of DS[-]1 capacity and above. » ]
(Referred to in this order as the “No Inpairnment Finding”.)
The FCC gives states ninety (90) days to rebut its No |npairnent
Finding “in individual nmarkets based on specific operational
evi dence regarding |oop, collocation, and transport provisioning
and specific econom c evidence including the actual deploynent of
conmpetitive switches and conpetitors’ costs in serving enterprise
cust oners. » i

In light of the guidelines set forth in the TRO and due
to the short period of time given for the conmm ssion to rebut the
FCC s No Inpairnent Finding, we believe that it is reasonable to
go forward with the 90-day Review of the FCC s No |Inpairnent

Finding upon a filing of a notion for the comm ssion to proceed

(“Motion to Proceed”) by a CLEC within twenty (20) days of the

gﬂ, TRO at | 421.
YSee, TRO at Y 453.

“'See, TRO at Y 421.



date of this order. Along with its Mdtion to Proceed, the CLEC
must also file sufficient evidence to support its position that
the FCC s No Inpairnent Finding should be rebutted. To proceed
W t hout such a notion would result in a waste of the conmm ssion’s
resources and inpede the commssion's ability to tinely address
this mtter. Additionally, the CLEC filing the notion

(1) nust also tinely file and qualify for party status under HAR
8§ 6-61-55, if not already nanmed as a party; (2) nust be prepared
to set forth or facilitate the production of all the evidence
necessary to rebut the FCCs No Inpairnent Finding; and
(3) shall bear the burden of proof with regards to this matter.

If no such notion is filed within the required tinme, the

commi ssion will consider the 90-day review as unsustainable, and
Part | of this proceeding may be concl uded. However, if a
Motion to Proceed is filed, the commssion wll allow the

Initial TRO Parties and those who tinely filed for intervention
in this proceeding five (5) days to provide coments on the

Mbti on to Proceed.

B
Part 11: 9-nonth Review
Wth regards to Part |1l of this proceeding, the
commission wll nove forward wth its analysis under the

assunption that a 9-nonth Review is sustainable. The FCC made a

finding that CLECs are inpaired w thout access to unbundl ed |oca



switching for nass-nmarket custoners on a national basi s. &
Finding that econom c and operational barriers for the cut over
process result in the inpairment, the FCC specifically ordered
state conmi ssions, within nine (9) nonths of the effective date
of the TRO to “approve and inplenent a batch cut process that
will render the hot <cut process nore efficient and reduce
per-line hot cut costs. "B |n the alternative, the FCC requires
state conmssions to issue detailed findings that support the
conclusion that the ILECs current hot <cut process, in a
particul ar geographic narket, does not inpair conpetitors and
t hat a batch cut process is therefore not necessary.EI
The conmi ssion will address its hot cut/batch cut obligations for
| ocal switching and all other issues including those related to
high capacity |loops and dedicated transport under the FCCs
9-nonth deadline for mass-market custoners in Part [l of this
pr oceedi ng.

After the requisite intervention period and the
i ssuance of a comm ssion order determning the parties and/or
participants to this docket, the conmssion will require the
parties to neet informally to develop a stipulated protective
order, if necessary, and stipulated procedural/prehearing order

to govern the matters of Part |1l of this proceeding for the

“See, TRO at Y 459.

&
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TRO at 1 459 and 460.
“See, TRO at Y 460.



commi ssion’s review and consi deration. If the parties are not
able to stipulate, each party will be required to file proposed
orders for the <conmmssion’s consideration. More specific

directions and guidelines on these nmatters are forthcom ng;
however, we wll strive towards dispensing with all procedura

matters of Part Il of this docket by the end of Novenber 2003.

V.

THE COWM SSI ON CRDERS:

1. A proceeding is initiated to inplenment the FCC s
Triennial Review O der.

2. The current Docket No. 7702 parties--the
Consuner  Advocate, AT&T, PLNI, Sprint, Cceanic, DCOD, and
Verizon Hawaii--shall be nade parties to this proceeding, as the
Initial TRO Parties. Wthin twenty (20) days of the date of this
order, the Initial TRO Parties shall either: (1) file a letter
notifying the conm ssion of its duly authorized representative(s)
for the proceedings in this docket in accordance wth HAR
8§ 6-61-12, or (2) submt a witten request for conm ssion
approval to withdraw fromthe proceedings in this docket.

3. Any individual, entity, or organization desiring

to intervene as a party or to participate without intervention in

“The stipulated protective order will also apply to Part |
of proceeding in this docket; however, we wll require the
parties to file a separate stipul ated procedural/prehearing order
for Part | of this proceeding, if it is deenmed sustai nabl e.



this proceeding shall file a notion to intervene or participate
without intervention not l|ater than twenty (20) days of the
filing of this order. Motions to intervene or participate
wi thout intervention nmust conply with all applicable rules of HAR
Chapter 6-61, Rules of Practice and Procedures Before the
Public Uilities Conm ssion.

4. Any CLEC who wshes to rebut the FCCs no
inmpairnment finding for switching for |arge business custoners
that are served by large capacity l|oops, such as DS-1s, in a
90-day proceeding before the commssion shall file a Mtion to
Proceed within twenty (20) days of the date of this order
Along with its Mtion to Proceed, the CLEC nust also file
sufficient evidence in support of its position that the
FCC s No Inpairnment Finding should be rebutted, and the CLEC w |

be held to the requirenents set forth on this matter in

Section Il1l1.A of this order. Commrents on the Mdtion to Proceed,
if applicable, will be received through the paraneters also set
forth in Section Ill.A of this order.

10



DONE at Honol ulu, Hawaii this day of Septenber,
2003.

PUBLI C UTI LI TI ES COW SSI ON
OF THE STATE OF HAWAI |

By

Carlito P. Caliboso, Chairman

By

Wayne H. Kinura, Conm ssioner

By

Janet E. Kawel o, Conm ssi oner

APPROVED AS TO FORM

Ji Sook Kim
Conmi ssi on Counsel

FCC TRO.eh
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CERTI FI CATE OF SERVI CE

| hereby certify that | have this date served a copy of the

foregoi ng Order No. upon the follow ng parties, by causing

a copy hereof to be numiled, postage prepaid, and properly

addressed to each such party.

DEPARTMENT OF COMVERCE AND CONSUMER AFFAI RS
DI VI SI ON OF CONSUMER ADVOCACY

P. O Box 541

Honol ul u, H 96809

ALAN M CSH MA, ESQ

M CHAEL H. LAU, ESQ

OSH MA, CHUN, FONG & CHUNG

Davi es Pacific Center, Suite 400
841 Bi shop Street

Honol ul u, H 96813

STEPHEN S. MELN KOFF, ESQ

TERRANCE A. SPANN, ESQ

OFFI CE OF THE JUDGE ADVOCATE GENERAL
DEPARTMENT OF THE ARW

LI TI GATI ON CENTER

901 North Stuart Street, Room 700
Arlington, VA 22203-1837

JCEL K. MATSUNAGA

VI CE PRESI DENT- EXTERNAL AFFAI RS
VERI ZON HAWAI | | NC.

P. O Box 2200, A-17

Honol ul u, H 96841

LESLI E ALAN UECKA, ESQ
CORPORATE COUNSEL

VERI ZON HAWAI | | NC.

P. O Box 2200

Honol ul u, H 96841



(Certificate of Service - Continued)

LI SA SUAN

GOVERNMENT & REGULATORY AFFAI RS MANAGER
PACI FI C LI GHTNET, | NC.

737 Bishop Street, Suite 1900

Honol ul u, H 96813

ROCHELLE D. JONES

VI CE PRESI DENT, REGULATORY AFFAI RS
OCEANI C COVMUNI CATI ONS

2669 Kilihau Street

Honol ul u, H 96819

J. DOUGAAS | NG ESQ

PAVELA J. LARSQN, ESQ

WATANABE, | NG & KAWASH MA

First Hawaiian Center, 23" Fl oor
999 Bi shop Street

Honol ul u, H 96813

STEPHEN H. KUKTA, ESQ

SPRI NT COVMUNI CATI ONS COVPANY, L. P.
100 Spear Street, Suite 930

San Francisco, CA 94105

Karen Hi gashi

DATED:
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